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BRIEF FOR THE UNITED STATES OF AMERICA 


Preliminary Statement 


William Figueroa and Herbert Ricks appeal from 
judgments of conviction entered in the United States 
District Court for the Southern District of New York on 
January 15, 1976, after a three-day trial before the 
Honorable Robert L. Carter, United States District 
Judge, and a jury. 


Indictment 75 Cr. 975, filed October 10, 1975, charged 
in Count One that from on or about May 1, 1975, 
Figueroa, Ricks and Jewelean Durr®* had conspired to 


*On November 19, 1975, Jewelean Durr pled guilty to the 
first count of this Indictment. Subsequently, she testified on 
behalf of the Government at the trial of Figueroa and Ricks. 
On January 8, 1976, Mrs. Durr was sentenced by Judge Carter 
fo one year of incarceration, with execution of this jail sentence 
suspended, and she was placed on probation for eighteen months. 
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distribute, and to possess with intent to distribute, nar- 
cotic drug controlled substances in violation of Title 21, 
United States Code, Section 846. In Count Two, Figueroa, 
Ricks and Durr were charged with having possessed with 
intent to distribute approximately 232.02 grams of co- 
caine on September 22, 1975, in violation of Title 21, 
United States Code, Sections 812, 84l(a)(1) and 841 
(b) (1) (A). Ricks alone was charged in Count Three 
with having possessed with intent to distribute approxi- 
mately 27.83 grams of cocaine on the same day, Septem- 
ber 22, 1975, in violation of Title 21, United States Code, 
Sections 812, 841(a) (1) and 841(b) (1) (A). 


Trial commenced against both Figueroa and Ricks 
on November 24, 1975 and concluded on November 26, 
1975 when the jury found both defendants guilty on all 
ecunts in which they were charged. 


On January 15, 1976, Judge Carter sentenced both 


Fizueroa and Ricks to concurrent terms of three years 
imprisonment, to be followed by a three year speci 
parole term, on each of the counts on which they were 
convicted. 


Both Figueroa and Ricks are presently serving their 
sentences. * 


* Both defendants moved in the district court for enlargement 
on bail pending appeal, and these motions were denied by Judge 
Carter. Subsequently, both Figueroa and Ricks appealed from 
this denial of bail, and their appeals were rejected by this Court, 
without opinion, on February 3, 1976. 
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Statement of Facts 


The Government's Case 


The Government’s proof at trial established that on 
June 5, 1975 and September 22, 1975, defendants Ricks 
and Figueroa, with the assistance of defendant Durr, 
participated in large sales of cocaine. 


A. The June 5, 1975 transaction. 


During the first week of June, 1975, Jewelean Durr 
had a conversation with Harry Robinson during which 
Robinson proposed t» introduce Durr to an ind vidual 
named John Miller so that Durr could sell Miller a 
quantity of cocaine (Tr. 154).* That evening, Durr 
returned to her home at 717 Rockaway Parkway, Brook- 
lyn, New York, where she lived with Herbert Ricks. 
She told Ricks about the proposed s'e of cocaine (Tr. 
154). Ricks then gave Durr a smaii sample of cocaine 
and instructed her to deliver it to Miller (Tr. 154). 


On June 5, 1975 (GX 1; Tr. -.), Durr met with 
John Miller and Miller’s girlfriend, Diane, in Harry 
Robinson’s office (Tr. 39, 149). There, Durr gave Miller 
the sample of cocaine which she had received from 
Ricks. Miller and his girlfriend then sampled the co- 
caine (Tr. 39-40, 150, 155). Apparently satisfied with 
the quality vf the cocaine, Miller asked Durr the price 
of the drug, how many times it could be cut, and whether 
she could set up a deal for him to purchase a larger 
quantity (Tr. 41, 155). Durr then phoned Ricks who 
told her to call him back in an hour (Tr. 41, 155). 
In the meantime, Durr, Miller, Diane and Rebinson left 


* Page references with the prefix “Tr.” refer to the trial 
transcript. “A.” refers to t Appellant’s Appendix. “GX” refers 
to the Government Exhibits 
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the office and walked to Central Park, where they smoked 
a marijuana cigarette (Tr. 43, 156). 


All four individuals then walked to a nearby bar 
where Durr again called Ricks. During Durr’s con- 
versation with Ricks, she put Miller on the phone and 
he then discussed the price and quantity of cocaine avail- 
able for sale. Miller expressed a desire to purchase 
eight ounces of cocaine for $10,000 (Tr. 43-44, 156). 
Durr returned to the phone and Ricks ended this call 
by telling her that he had “to check things out and 
{that she should] call him later” (Tr. 157). Durr then 
provided Miller with her telephone number at work and 
told him to call her there in about an hour (Tr. 44, 
158). Durr and Robinson left the bar (Tr. 45). 


About one hour later, Miller called Durr (Tr. 45). 
During the call, Miller negotiated further for the sale 
of cocaine. After checking with Ricks, Durr gave Miller 


her home telephone number, telling Miller that he could 
reach either Ricks or herself at that number later the 
same day (Tr. 45-46, 158-59). 


Miller spoke with Ricks by phone later that after- 
noon and finalized arrangements for the purchase of eight 
ounces of cocaine for $10,000 (Tr. 46). The sale was 
to occur at 8 o’clock that evening at Room 145 of the 
Sawmill River Motel in Elmsford, New York (Tr. 46- 
48, 160; GX 1).* 


After the call from Miller, Ricks left Durr at their 
home and went to discuss this planned sale of cocaine 
with William Figueroa (Tr. 161). Ricks then returned 
home, and he and Durr left for the motel (Tr. 48, 163- 
165). 


* Ricks wrote this information down with a pencil and paper 
provided him by Durr (Tr. 160) and Durr later transcribed this 
into her personal telephone book (GX 6; Tr. 162). 


- 
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Once at the motel, Miller s:owed Ricks $5,000 of 
the purchase money which he had for the cocaine (Tr. 
51-52, 166), whereupon Ricks told Miller that he did 
not yet have the eight ounces of cocaine, but that he 
would procure it and return to the motel either later 
that evening or the next day (Tr. 53-54). Before leav- 
ing the motel, however, Ricks gave Mier a small amount 
of cocaine for which Miller paid Ricks $100 (Tr. 53, 
166). 


Ricks and Durr then drove to Figueroa’s home in 
Brooklyn (Tr. 166). There, Ricks and Figueroa had a 
conversation (Tr. 166), after which Ricks phoned Miller 
(Tr. 55, 167). After this phone call was concluded, 
Ricks, Figueroa and Durr drove to the motel in Elms- 
ford (Tr. 167-68). They were followed throughout this 
trip by a second car containing Figueroa’s bruther (Tr. 
167). 


Upon their arrival at the motel, Durr and Ricks 
returned to Miller’s room (Tr. 56, 168). Figueroa, in 
turn, entered his brother’s car (Tr. 168). In the room, 
Ricks handed Miller eight ounces of cocaine and Miller 
paid Ricks the remaining $9,900 (Tr. 56, 168).* Miller 
and Ricks then agreed that Ricks would return the 
following day to help “cut” the cocaine (Tr. 57). Ricks 
then left the motel room, while Durr remained behind 
for a few minutes (Tr. 169). As Durr departed from 
the room, she observed Ricks getting out of the car con- 
taining Figueroa (Tr. 169-70). She and Ricks tien 
returned to Brooklyn (Tr. 170), and during the journey, 
Ricks gave her $400 and stated that he had only made 
$800 on the deal “because of the fact that he owed 
Willie [Figueroa] money fo. some cocaine” (Tr. 170). 


* Durr testified that she left the motel room at one point 
to get a scale from Figueroa (Tr. 168-69). Miller did not recall 
this. 
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The next day, June 6th, Ricks returned to Miller’s 
motel room at about 3 P.M. and “cut” the eight ounces 
of cocaine twice with lactose, producing a total of 
twenty-four ounces (Tr. 58-59, 172). Miller gave Ricks 
$5¢C for providing this service, and Ricks left the room. 
Miller then went to La Guardia Airport where he de- 
parted by airplane for Chicago (Tr. 59). 


In Chicago, on June 9, 1975, agents of the Drug 
Enforcement Administration arrested Miller in posses- 
sion of the twenty-four ounces of cocaine which he had 
gotten from Ricks (Tr. 60). It was at this point that 
Miller agreed to become a government informant (Tr. 
60). 


B. The September 22, 1975 transaction. 


During the next several months, between June and 
September, Miller had several telephone conversations 
with Durr and Ricks (Tr. 60-61, 173).* In one of these 
conversations, Miller and Ricks discussed the sale of one 
kilogram of cocaine, for which Ricks quoted Miller a 
price of $36,000 (Tr. 61). 


On the evening of September 18, 1975, Miller called 
Durr at her home (GX 2; Tr. 62-63, 178). During this 
tape recorded call, Miller told Durr that he would be in 
New York City on Monday and he asked Durr if she 
could obtain a pound of cocaine for him, to which she 
replied that she would “have to speak to [her] people” 
(GX 2). They discussed the rvice and quality of the 
cocaine (GX 2), and it was agreed that Miller would 


*It was Durr’s testimony that during the summer of 1975, 
Figueroa delivered cocaine to her which she paid for and then 
gave to Ricks. Durr also testified that similar transections had 
occurred duriag 1974 (Tr. 174-78). 
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call back at 2:00 P.M. the following day and discuss the 
matter further with Ricks (GX 2). 


On the next day, September 19, 1975, Miller called 
Durr’s house and spoke with both her and Ricks (GX 3: 
Tr. 65-66, 178-79). During this recorded telephone con- 
versation, Ricks told Miller “we can go the same distance 
that we went before [eight ounces of cocaine] and that’s 
guaranteed, but .. . I'll take twenty thousand [dollars] 
and work within that area” (GX 3). Miller asked if 
$20,000 were the price for a pound of cocaine and Ricks 
responded affirmatively (GX 3). Ricks also stated that 
he was working for someone else and that, therefore, he 
needed some time to put the deal together (GX 3). At 
one point during their conversation, Miller inquired of 
Ricks, “How good’s the coke, man?” and Ricks responded 


by saying “ we can’t talk about that on no phone” 


(GX 3). However, Ricks did indicate that the cocaine 
would be at least as good as that supplied to Miller in 
June (GX 3). It was agreed that Ricks and Miller 


would meet on Monday, September 22, 1975, in order to 
proceed further with the transaction (GX 3). After this 
conversation had ended, Ricks told Durr that “he had w 
see about getting the cocaine for Pilon 4p 179). 


On Sunday night, September 21, 1975, Miller arrived 
in New York City and on Monday morning, September 
22, 1975, he met with several Drug Enforcement Admin- 
istration agents (Tr. 68-69). Following his initial de- 
briefing, Miller made anothe: recorded telephone call to 
Durr’s home and spoke with both her and Ricks (GX 4; 
Tr. 69-70, 179-180). During this call, Miller and Ricks 
arrai.ged to meet at Martell’s bar on 83rd Street end 
Third Avenue in Manhattan that afternoon (GX 4). 
Milier told Ricks that his “old lady” was holding the 
money for this purchase, to which Ricks replied that “its 
al vays business with me” (GX 4 
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As scheduled, Ricks and Durr met Mille at the bar 
(Tr. 72, 182). Ricks informed Miller that there was a 
good chance of his getting a pound of cocaine for him 
for $20,000 (Tr. 74-75) and that the deal could be 
arrange for that same night (Tr. 75). In addition, 
Ricks told Miller “that he’d have to see his man or find 
his man to make sure he can get the quality and quantity 
[Miller was] looking for” (Tr. 75). This meeting con- 
clude * with Ricks telling Miller to telephone him later 
that aiternoon (Tr. 75, 183). 


Ricks and Durr then returned to their home in Brook- 
lyn (Tr. 183-84). During the trip, Ricks told Durr that 
he was going to meet with Figueroa to see if he was 
ready with the cocaine (Tr. 184). When they arrived 
home, Ricks made a telephone cali and then left, telling 
Durr that he was ... ng to “see Willie about the cocaine” 
(Tr. 184-85). Ricks was then observed by Drug Enforce- 
ment Administration agents meeting with someone at 
Schenck Street and Stanley Avenue in Brooklyn (Tr. 
268-70), following which he returned home (Tr. 270) and 
told Durr that they would meet with Figueroa at 9 o’clock 
that evening (Tr. 185). 


That evenin., Miller again called Ricks (Tr. 76, 185- 
86, GX 5). During this tape recorded conversation, it 
was agreed that Ricks would bring the cocaine to Room 
246 of the Skyline Motor Inn in Manhattan between 9:30 
and 10 P.M. that night (GX 5). Following this call, 
Ricks informed Durr that they were meeting Miller at 
10 P.M. and that she should be ready to go into Man- 
hattan at 9 P.M. (Tr. 187). Ricks then made a telephone 
call, after which he | *t their apartment (Tr. 187). 


Ricks was then observed by Drug Enforcement Ad- 
ministration agents drivir x so the McDonald's hamburger 
restaurant on Pennsylvania Avenue ir Brooklyn, where 
he met with Figueroa (Tr. 271-72). When he returned 
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home a short time later Ricks confirmed to Durr that 
he had gone to see Figueroa (Tr. 187). 


At about 9 P.M. that evening, Ricks and Durr de- 
parted 717 Rockaway Parkway and, by a circuitous 
route (Tr. 188, 272-73), drove to the vicinity of Figueroa’s 
mother’s house in Brooklyn (Tr. 188, 342). Once there, 
Ricks got out of the car, leaving Durr alone for several 
minutes until one of Figueroa’s brothers * came along 
and told her to come with him to his family’s house, 
which she then did (Tr. 188-89). Inside the house, Durr 
observed Figueroa hand Ricks two plastic bags containing 
cocaine (Tr. 189). Ricks, Figueroa and Durr then pro- 
ceeded to their respective automobiles (Jd. ). Upon enter- 
ing their car, Ricks handed Durr the two plastic bags 
which he had gotten from Figueroa and told Durr to 
put them inside of her handbag (/d.). 


While enroute to Manhattan, Ricks told Durr to take 
the two bags of cocaine out of her pocketbook, gave her 
a bag of lactose and a spoon, and instructed her to 
remove two spoons of cocaine out of eacl bag and replace 
them with two spoonfuls of lactose (Tr. 199). Durr 
did as she was told and then placed the two bags which 
had been received from Figueroa back into her handbag 
and the remaining poonfuls of cocaine into a pouch 
(GX 9). Durr testified that this cutting process had 
been engaged in because Ricks “had to see someone else 
later... [a]nd give him the cocaine” (Tr. 191). 


Once their respective vehicles had entered Manhattan, 
the group proceeded to 49th Street between Tenth and 
Eleventh Avenues, where they parked (Tr. 192, 273- 
74). Figueroa remained in his car (the same vehicle 
as ad earlier been observed at McDonald’s) (Tr. 271, 


* Figueroa testified that he had eleven brothers (Tr. 331-32). 
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274), while Ricks and Durr, after first placing the pouch 
containing the four spoons of cocaine (GX 9) under the 
armrest (Tr. 192-93), got out of their car and entered 
the Skyline Motor Inn (Tr. 193). 


Ricks and Durr then entered Room 246 of the Skyline 
Motor Inn, whereupon Miller introduced them to Heather 
Campbell, a Drug Enforcement Administration under- 
cover agent (Tr. 81-82, 193, 298-99, GX 11). Ricks 
removed the eight ounces of cocaine from Durr’s purse 
and placed the two bags (GX 12 and 15) on a dresser 
(Tr. 82, 198, 299, GX 11). Miller remarked that Ricks 
had only brought eight ounces, instead of the sixteen 
which he had asked for, and Ricks replied that he could 
get another eight ounces at about 12 or 1:00 A.M. that 
night (Tr. 82, 193, 299, GX 11). Agent Campbell then 
stated that she could not wait until then for this addi- 
tional cocaine (Tr. 82, 299, GX 11) and asked Ricks 
if it were alright if Miller checked the packages, to which 
Ricks responded, “It’s beautifui” (Tr. 193, 300, GX 11). 
Miller then ripped open one of the bags, tasted the 
contents, and indicated to Agent Campbell that it indeed 
contained cocaine (Tr. 82-83, 193).* At this point, 
Campbell gave a pre-arranged signal via the transmitter 
which she was wearing (Tr. 297-98) and other Drug 
Enforcement Administration agents, who had been sta- 
tioned in an adjoining room, entered and placed Durr 
and Ri_«s under arrest (Tr. 81-83, 194, 250-51, 300; GX 
11).** Thereafter, Figueroa was apprehended in his car 
outside of the motel (GX 10A, 11, Tr. 275). 


* According to the uncontroverted testimony of a Drug En- 
forcement Administration chemist, the substance cor ained in 
each of Government’s Exhibits 9, 12, 14 and 15 was cocaine 
hydrochloride (Tr. 314-15). 

** Following the arrest of Ric! : and Durr, the pouch (GX 9) 
containing cocaine was found -ader the armrest of Ricks’ 
Cadillac. 


The Defense Case 


William Figueroa testified on his own behalf. In 
testimony, which the trial judge later characterized as 
evasive, not worthy of belief and containing outright lies 
(Minutes of Bail Hearing of December 23, 1975 at p. 
13), Figueroa denied ever having delivered any cocaine 
to Durr or receiving any money from her (Tr. 324); 
having been at the motel in Elmsford, New York in 
June 1975 (Tr. 325), or having given any package to 
Ricks on September 22, 1975 (Tr. 325), stating, instead, 
that on that night he had been working in his family’s 
grocery store (Tr. 325). 


On cross-examination, Figueroa denied that he had 
ever seen Durr prior to the trial (Tr. 328), and stated 
that, while he only knew Ricks casually from the neighbor- 
hood (Tr. 328, 344), he had called him on several occa- 
sions to speak with him about personal matters (Tr. 
346)." He stated that he resided at 774 New Jersey 
Avenue at the time of his arrest (Tr. 341), notwith- 
standing the fact that he had told Assistant United 
States Attorney Block on September 23, 1975 that he 
resided at 25 Marginal Street (Tr. 354). He attempted 
to explain this away by sta‘ing that the latter address 
was the one to which the authorities could place a tele- 
phone call and advise of his arrest (Tr. 354}, this not- 
withstanding the fact that there was no telephone at 
those premises (Tr. 347, 349). 


Figueroa admitted that he had been to McDonald's 
on September 22, 1975 (Tr. 351), but denied having met 
with Ricks there (Tr. 351). Figueroa testified that he 
was going to Victor’s Cafe on 71st Street and Columbus 


* Figueroa had Ricks’ telephone number in his phone book 
(GX 16: Tr. 309-310). 
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Avenue on September 22, 1975 (Tr. 352-53, GX 10A), 
when he was arrested by the Drug Enforcement Ad- 
ministration agents on 49th Street between Tenth and 
Eleventh Avenues (GX 10A).* Numerous other matters 
bearing upon Figueroa’s credibility were elicited on cross- 
examination (See, e.g., Tr. 357-61, 364-66). 


William Figueroa called no other witnesses. 


Herbert Ricks called Special Agent Thomas Dolau of 
the Drug Enforcement Administration to inquire about 
certain payments which had been made to John Miller as 
an informant (Tr. 370). In addition, three of the Gov- 
ernment’s witnesses, Group Supervisor Michael Levine of 
the Drug Enforcement Administration, Durr and Miller. 
were recalled for further examination concerning the 
tape recordings in evidence (GX 2, 3, 4, 5 and 11) and 
the payment of certain monies by the Government to Durr 
and Miller (Tr. 372-84). 


Herbert Ricks called no other witnesses. 


* The Government introduced Figueroa’s ststement made to 
Assistant United States Attorney Block on September 23, 975 
concerning Victor’s Cafe (GX 10A) as a false exculpatory state- 
ment showing consciousness of guilt. See, e.g-, United States Vv. 
Johnson, 513 F.2d 819, 824 (2d Cir. 1975); United States v. Par- 
ness, 503 F.2d 430, 438 (2d Cir. 1974), cert. denied, 419 U.S. 
1105 (1975). 
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ARGUMENT 
POINT | 


Proof Of The June, 1975 Narcotics Transaction 
As An Overt Act In Furtherance Of The Conspiracy 
Charged Was Proper And Did Not Deprive The De- 
fendants Of A Fair Trial Or Due Process Of Law. 


Relying principally on United States v. Baum, 482 
F.2d 1325 (2d Cir. 1973), and United States v. Kelly, 
420 F.2d 26 (2d Cir. 1969), Figueroa and Ricks argue 
that the Government’s proof of the June 5, 1975 cocaine 
transaction between Miller and the defendants (supra 
at 3-6) deprived them of a fair trial. This argument is 
meritless. 


On October 10, 1975, the instant indictment was filed 


charging the defendants, in Count One, with conspiring 
to violate the narcotics laws from May 1, 1975 until 
the date of the filing of the indictment. The overt acts 
recited in this count (A. 8) velated solely to even’. tak- 
ing place on the date of defendants’ arrest, Sep _mber 
22, 1975, notwi-_hstanding the indictment’s allegation that 
the conspiracy commenced in May, 1°75.* On October 


*It is clearly settled that an indictment charging a v' 
tion of the narcotics conspiracy statute, 21 U.S.C. § 846, need 
not allege any specific overt act (or any overt acts at all) in 
furtherance of the conspiracy. It “is sufficient if it all ves a 
conspiracy to distribute drugs, the time during which the con- 
spiracy was operative and the statute allegedly violated. ‘ad 
United States v. Bermudez, 526 F.2d 89, 94 (2d Cir. 1975). 
Moreover, it is equally well settled that a ‘‘conspiracy conviction 
{under 18 U.S.C. §371] may he susta‘ned upon a showing of 
overt acts in furtherance of the conspiracy even if the overt 
acts are not alleged in the indictment.” United Stutes v. Fas- 
soulis, 445 F.2d 13, 19 (2d Cir.), cert. denied, 404 U.S. 858 
(1971); United States v. Armone, 868 F.2d 385, 406 (2d Cir.), 
cert. denied, 385 U.S. 957 (1966); United States v. Negro, 164 
F.2d 168 (2d Cir. 1947). 
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28, 1975, almost immediately after the indictment was 
filed, counsel for co-defendant Durr moved, inter alia, 
for a bill of particulars detailing “all overt acts upon 
whic.. the government will rely at trial in an effort to 
prove the alleged conspiracy, whether listed in the in- 
dictment or not . . .” (Notice of Motion by Michelman 
& Michelman, Esqs., dated October 28, 1975 at p. 9).* 
The Government, thereafter, filed a response opposing 
this request. (Affidavit of Thomas M. Fortuin in Re- 
sponse to Durr’s Motion at p. 3).** 


The trial court did not rule upon the substance of 
this motion because, in the interim, the prosecution and 
defense counsel engaged in what has come to be known 
as “open-file” discovery.*** According to Ricks’ counsel, 


on November 5, 1975, he “was permitted to take copious 
notes” of the government’s file of this case (Br. of Ricks 
at 4). It is contended, however, that at that time the 
Government’s file did not contain any reference to the 


June 5, 1975 transaction. 


As trial counsel for the Government stated on the 
record (Tr. 8-9), he first became aware of the June 5, 
1975 transaction when the Drug Enforcement Adminis- 
tration’s case agent delivered his file to the Assistant 
Umited States Attorney seven days prior to trial, on 
November 17, 1975. This file contained a statement 


*It is not clear from the record whether or not Figueroa 
and Ricks formally joined in this motion (but see Tr. 7). 

** Opposition to this broad request was well founded, in that, 
“(t}here is no general requirement that the government disclose 
in a bill of particulars all the overt acts it will prove in estab- 
lishing a conspiracy charge... .". United States v. Carroll, 510 
F.2d 507, 509 (2d Cir. 1975). See also United States v. De- 
Viteri, 350 F. Supp. 550, 552-53 (E.D.N.Y. 1972). 

*** On November 20, 1975, after Durr pled guilty, Judge 
Carter filed a memo-endorsenient denying this motion as moot 
(A. 6). 
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by co-defendant Durr,* made on the night of her arrest, 
September 22, 1975, which read: 


“During the month of June, 1975, I met John 
Miller at a motel on Saw Mill River Parkway. 

‘ I went to this motel with Herbie Ricks and wit- 
nessed a narcotics transaction involving eight 
ounces of cocaine for $10,000. Ricks gave Miiler 
the eight ounces of cocaine and Miller gave Ricks 
$10,000. Later that evening Ricks gave me $400” 
(GX 3504; Tr. 210).*° 


Almost immediately, the Assistant United States At- 
torney disseminated notice of the existence of this in- 
formation and of its potential use at trial to counsel for 
the defendants. On Tuesday, November 18, 1975, during 
a conference held in the United States Attorney’s office 
for the purpose of exchanging certain other items of 
discovery, trial counsel for Figueroa was advised of the 
substance of Durr’s state~1ent concerning the June 5, 
1975 transaction. On the next day, November 19, 1975, 
during Ricks’ aborted attempt to plead guilty, the Assist- 
ant United States Attorney advised counsel for Ricks 
concerning this June transaction and Ricks’ counsel ac- 
knowledged receipt of this inforinatior. by stating on 
the record: 


“This morning for the first time I was made 
aware by Mr. Kaplan of a transaction that he 


*This statement was the subject of a motion to suppress. 
(Notice of Motion by Michelman & Michelman, Esqs., dated 
October 28, 1975, at p. 16). 

** While it is indeed true that the Government in its broad 
sense, namely the Drug Enforcement Administration, had knowl- 
edge of the June, 1975 transaction from September 22, 1975 
and may have imparted this knowledge to the Assistant United 
States Attorney formerly in charge of this case, the Assistant 
United States Attorney who tried this matter did not have 
knowledge of it until Durr’s statement was delivered to him. 
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would have intended to use against Mr. Ricks 
which took place in June of 1975 according to 
the allegations oy the government” (Transcript 
of Proceedings in United States v. Herbert Ricks, 
75 Cr. 975, on November 19, 1975 at p. 8). 


Thereafter, later in the day of November 19, 1975, 
co-defendant Durr pled guilty to Count One of this in- 
dictment and commenced her cooperation with the Gov- 
ernment. As the result of subsequent conversations 
both with Durr and the informant, John Miller, the 
Government was able to learn further specifics concern- 
ing the June 5, 1975 cocaine transaction and this 
prompted *!.2 writing of the November 21, 1975 letter, 
now marked as Court’s Exhibit 1.* This letter was 
hand delivered to counsel for Ricks when he appeared 
at che office of the United States Attorney at 3:30 P.M. 
on the afternoon of November 2:, 1975 to serve the 
Government with a copy of his motion to suppress evi- 
dence which was seized from Ricks’ automobile and was 
similarly hand delivered, by messenger, on that after- 
noon both to trial counsel for Figueroa end the District 
Court. 


Prior to the commencement of the trial, on Monday, 
November 24, 1975, five days after both counsel] had 
received notice of the June 5, 1975 transaction, counsel 
for Ricks addressed certain objections to the Govern- 
ment’s proof of this earlier cocaine transaction.** Cast- 


*The full text of this letter is reprinted at A. 49-60 and 
tiie applicable portion of it is set out at Tr. 10. 

** Counsel for Figueroa made no motion with respect to the 
proof of this transaction. Counsel for Figueroa did, to be sure, 
make certain “remarks” concerning two tape recordings (GX 2 
and 3) which were revealed to the defense for the first time on 
the morning of November 24, 1975 and which were subsequently 
utilized by the Government as part of its case in chief (GX 2 

[Footnote continued on following page] 
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and 3) While Figueroa’s present counsel refers to these as 
tapes of “July” telephone calls (Br. of Figueroa at 11, 14), 
these tapes concerned the conversations between Miller, Durr and 
Ricks on September 18 and 19, 1975, and came into the posses- 
sion of the United States Attorney’s office as the result of con- 
versations with Miller, commencing on the Thursday prior to 
trial (Tr. 113). during which Miller revealed to the Assistant 
United States Attorney the existence of tape recordings between 
himself, Dur. and Ricks, in addition to those recordings already 
in the possession of the Assistaat United States Attorney and 
previously disclosed to the defense (GX 4 and 5). Miller indi- 
cated that these additional recordings were in the ~ossession of 
the Drug Enforcement Administration office in Chicago, Illinois. 
As stated on the trial record (Tr. 4), the Chicago office con- 
firmed the existence of these additional tapes on Friday, Novem- 
ber 21. 1975, and, at the instruction of the Assistant United 
States Attorney, immediately had them flown to Kennedy Airport 
in New York, where they were picked up by Drug Enforcement 
Administration agents and delivered to the United States Attor- 
ney’s office. They were played by the Assistant United States 
Attorney for the first time on Satrrday, November 22, 1975. 

Fully aware of its obligation unaer United States V. Crisona, 
416 F.2d 107 (2d Cir. 1969), cert. denied, 397 U.S. 961 (1970), 
the Government thereafter caused transcriptions of these taoes 
to be prepared prior to trial and, a‘ the earliest possible moment 
prior to the start of trial, advised defense counsel of the exis- 
tence of these tapes and of the fact that these tapes would be 
played for them at any ne which they found to be convenient. 
Moreover, the Government clearly stated that it would not play 
these tapes for the jury until the close of its case (Tr. 5). The 
foregoing was in ample compliance with the Government’s con- 
tinuing obligation of disclosure under former Rule 16(g), Fed. 
R. Crim. P. (now Fed. R. Crim. P. 16(c)). 

Neither defense counsel requested a continuance as a result 
of the revelation of these tapes, counsel for Figueroa merely 
questioning the propriety of the Government's late disclosure. 
Judge Carter found the Government's explanation with regard 
to these tapes to be satisfactory (Tr. 5, 6, 14-15) and amply 
protected the rights of the defendants in this regard by indi- 
cating that “either during the lunch hour or this evening 
[defense counsel are] going to have to listen to them [the tapes, 
GX 2 and 3] and if you want to make any motions I will have 
to listen to them” (Tr. 5), by stating that “[i]f the matter 


‘Tootnote continued on following page] 
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ing reliance upon Durr'’s motion for a bill of particulars, 
and on his examination of the Government’s file earlier 
in November, Ricks moved “that the indictment be dis- 
missed for misconduct of the government” (Tr. 8) or, 
alternatively, “to preclude the substance of [the Nov- 
ember 21, 1975] letter’ ‘Court’s Exhibit 1, A. 49-50), 
on the grounds of improper notice by the Government 
concerning the June, 1975 transaction (Tr. 7-8). The 
prosecutor responded by explaining how he had come to 
learn about the June, 1975 transaction and outlining 
the efforts he had made to promptly alert defense counsel 
to the underlying facts (Tr. 8-9). The district court 
denied Ricks’ motion (Tr. 10). 


Counsel for Ricks then moved “for a dismissal of the 
indictment or suppression of anything in June of 1975 
on the grounds that what is given to the court as an 
alleged overt act is not an overt act at all, but it is a 


{these ‘apes! becomes such a problem, then you will have to 
raise it with me in that regard” (Tr. 6), and by allowing de- 
fense counsel to recall any Government witness it desired and 
reexamine that witness with respect to the tapes, GX 2 and $ 
(Tr. 86), an offer which defendants availed themselves of (Tr. 
372-84). 

In view of the Government's satisfactory explanation for 
the tardy production of these tapes (GX 2 and 3), the failure 
of defense counsel to specifically request a continuance when 
presented prior to trial with notice of the existence these record- 
ings and the accommodations made by the district judge with 
respect to these recorded conversations, it clearly was not -rror 
for the Government to play these recordings to the jury, without 
objection, late in the afternoon of the second day of trial (at 
the close of its proof) (Tr. 318-19) and the defendants were not 
unduly prejudiced thereby. See United States v. Pineros, Dkt. 
No. 75-1354 slip op. 2855, 2861 (2d Cir., Mar. 29, 1976): United 
States v. Reed, 526 F.2d 740, 741 (2d Cir. 1975); Cf., United 
States v. Cirillo, 499 F.2d 872, 881-83 (2d Cir.), cert. denied, 
419 U.S. 1056 (1974). See also, United S’ates Vv. James, 495 
F.2d 434, 436-37 (5th Cir.), cert. denied, 419 U.S. 899 (1974). 
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completed crime by the informer” (Tr. 11).* The court 
declined to rule on this motion before trial, but implicitly 
denied it at the close of the Government's case (Tr. 11, 
322-23). 


Later, during trial, counsel fo: "Nicks moved for a 
mistrial following the Government's reference to the 
June 5, 1975 transaction in its opening statement (Court's 
Ex. 3, A. 52) a:. ,, ‘| also moved to strike the testi- 
mony of Miller with urd to the events embracing the 
June transaction (Tr. 61). The district jucge denied 
each of these motions (Tr. 37, 61).** 


Despite the plethora of motions made by defense 
counsel prior to and during the trial, never once did 
counsel for either Ricks or Figueroa move for a continu- 
ance in face of the proof of this June 4, 1975 transaction. 
This failure is fatal to the defendants’ claims. See Unite’ 
States v. Pineros, Dkt. No. 75-1354 slip op. 2855, 2861 


(2d Cir., Mar. 29, 1976) ; United States v. Andrews, 381 
F.2d 377, 378 (2d Cir. 1967), cert. denied, 390 U.S. 966 
(1968). For had counsel been genuinely prejudiced by 
proof of the June transaction they would surely have 
moved to briefly delay the trial. Rather than having 
done so, they instead contend, for the first time on this 
appeal, that requesting a continuance in the district court 
would have been a “futility” (Br. of Ricks at 6), the 


*The motion challenging the June, 1975 overt act as not 
being an overt act, but rather as bejng a completed sale of 
cocaine is, of course, sneer nonsense because “[i]t is hornbook 
law that conspiracy and its underlying substantive offense are 
separate and distinct and can be charged as such.” United 
States v. Zane, 495 F.2d 683, 692 (2d Cir.), cert. denied, 419 
U.S. 895 (1974); cf. United States v. Feola, 420 U.S. 671, 693- 
94 (1975). 

** It is to be noted that nowhere in the record did counsel 
for Figueroa join in any of the motions made by counsel for 
Ricks. 
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absence uf which is “both understandable and excusable” 
(Br. of Figueroa at 14). 


The failure to move for a continuance may well be 
“understandable,” not, as the defendants would have it, 
because it would have been “futile” to advance reason- 
able arguments in support of a brief delay to the District 
Court, but rather because defense counsel knew that the 
motien would have lacked any merit. The failure to 
make this motion is, we submit, indicative of the lack 
of substance which characterizes defendants’ claims. and 
their contention that the District Judge was deaf to 
reasoned argument is a mere ruse to obtain review of a 
point waived below. See United Stater v. Carroll, 510 
F.2d 507 (2d Cir. 1975). “In other words, any prejudice 
could perfectly well have been rectified by a recess for a 
continuance]. Absent such a request the court cannot 
be faulted for havixg denied the request to preclude the 
Government from alluding to the material in question.” 
United States v. Pineros, supra, slip op. at 2861. 


Moreover, assuming arquendo that the -otions which 
were made by the defendants could sub sii, be viewed 
as an appropriate request for a continuance _.Jowing the 
Government to prove the June transaction was not error 
The decision whether to grant a continuance rests within 
the broad discretion of the trial ivdge, the sole require- 
ment being that his decision be ~ea. »nable. United States 
v. Rosenthal, 47C@ F.2d 837, 844 (2d Cir. 1972), cert. 
denied, 412 U.S. 909 (1973). See also United States v. 
Marey, 498 F.2d 474, 482-84 (2d Cir. 1974); 3 C. Wright, 
Federal Practice and Procedure—Criminal § 832 at 333 
(1962). In the instant case, no abuse of discretior can 
be found in the actions of the District Court. 


Unlike United States v. caum, supra, where “the 
proserution had refused to reveal the identity of a gov- 
ernme..t witness, whose testimony was crucial both to 
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the prosecution and to the defense, [until] the witness 
took the stand,” Uwited Stutes v. Miranda, 526 F.2d 1319, 
1330 (2d Cir. 1975), thereby depriving the defense of 
“a fair opportunity to meet the critical and damaging 
proof on an offense not presented against him in the 
indictrent,” United States v. Baum, supra, 482 F.2d at 
1332,° and unlike United States v. Kelly, supra, where 
the Government withheld the results of certain labora- 
tory tests for several months, revealing them only during 
trial, thereby prompting this Court to hold that “[t]he 
course of the government smacks too much of a trial by 
ambush” 490 F.2d at 29, the factual framework wherein 
the June, 1975 cocaine transaction was revealed to the 
defense neither served to deprive defense counsel of fair 
notice nor smacked of an ambush. Cf., United S*ates v. 
Bermudez, supra. Indeed, rather than falling within the 
perimeters of Baum and Kelly, as defendants suggest, 
the notice provided by the Government with regard to the 
June, 1975 cocaine transaction and the admission of this 
evidence by the District Court comes squarely under the 
approval of such cases as LU’ ited States v. Cotroni, Dkt. 
N . 75-1118, slip op. 6569, €576 (2d Cir., Dee. 22, 1975): 
United States v. Carroll, supra; United Staies v. Salazar, 
485 F.2d 1272 (2d Cir. 1973), cert. denied, 415 U.S 
985 (1974); cf., United States v. Pineros, supra; United 
States v. Reed, 526 F.2d 740 (2d Cir. 1975); United 
States v. Johnson, 525 F.2d 999, 1004 n.4 (2d Cir. 1975); 
United States v. Leonard, 524 F.2d 1076 (2d Cir. 1975). 


*In addition to distinguishing Baum in United States v. 
Miranda, supra, this Court ha» further pointed up the differences 
between that case and the instant one in such decisions as 
United States v. Leonard, supra and United States v. Johnson, 
supra. In Leonard, this Court affirmed the trial court’s denial of 
a continuance where “Leonard's counsel was on notice as to [the 
questioned] evidence and had obtained discovery [of appl’ :able 
items] siz days before they were put into evidence.” 524 F.2d 
at 1092 (emphasis added). 
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In United States v. Salazar, supra, for example, the 
defendant was found guilty by a jury, after a four day 
trial, of participating in a conspiracy to import and dis- 
tribute large quantities of heroin. Salazar appealed urg- 
ing prejudicial error in the conduct of his trial in that 
he was denied a reasonable opportunity to prepare his 
defense, because the trial court had denied his request 
for a continuance after the Government filed its complete 
bill of particulars only four days prior to trial. Salazar 
maintained “that this four day period before trial was 
insufficient to ‘investigate’ thoroughly the more than 
eighty ‘contacts’ reported in the government particu- 
lars.” 485 F.2d at 1277. Notwithstanding these lengthy 
particulars which appear far more complex than the one 
cocaine transaction here at issue, this Court held that 
there was no reversibie error, stating: 


“(T]he record does not show, and appe"lant has 
failed to establish, that the information contained 
in the particulars could not have been adequately 
reviewer in the four days before trial, or, in fact, 
that this information was vital to the defense that 
Salazar made. ... We are not persuaded that the 
period between the delivery of these bills of par- 
ticulars and the trial was not ample for appellant 
to consider the information provided and to obtain 
from it a clear picture of the essential ‘acts of the 
crime charged and the broad outiines of the gov- 
ernment’s case.” Jd. at 1278.* 


*The Court went on to completely negate the argument 
made by Ricks at pages 8-9 of his brief, wherein he argues “that 
there is no significant difference between a situation where newly 
appointed counsel is forced to trial in only 11% days after ap- 
pointment” and the situation presented herein. The Court, in 
Salazar, found such an argument to be “inapposite” because such 
cases “involve the markedly different situation in which de- 
fendants were compelled to go to trial without counsel or first 
obtained counsel only minutes, hours, or several days before 
trial.” 485 F.2d at 1278 n.11. 
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In the instant case, while mouthing the words of preju- 
dice, neither Ricks nor Figueroa have made any show- 
ing that the information concerning the June, 1975 
transaction was not and could not have been adequately 
reviewed prior to trial. 


Similarly, in United States v. Carroll, supra, the de- 
fendants complained of the introduction of evidence of 
prior criminal conduct which, like the June cocaine sale 
in the present case, was “part and parcel” of the con- 
spiracy charged. The Court, after first holding that the 
admission of this evidence was proper, United States v. 
Deaton, 381 F.2d 114 (2d Cir. 1967), and that there “is 
no general requirement that the government disclose in 
a bill of particulars all the overt acts it will prove in 
establishing a conspiracy charge,” 510 F.2d at 509, 
went on to conclude that “non-disclosure of prior criminal 
conduct provides no basis for disturbing the convictions. 


No specific request was made to elicit such information, 
nor was a continuance sought to meet such evidence 
when it was introduced.” /.’. at 509. The same is true 
with respect to the convictions at bar, with one important 
exception. In the present case, the defendants had 
notice of Government’s intent to introduce proof of June, 
1975 transaction for almost a week prior to trial.* 


Lastly, even if the conduct of the trial court were 
found by this Court to constitute error, a reversal of 
these convictions wo 'd only be warranted if, as a result 
of this error, the righ.. of the accused were substantially 
prejudiced. See, e.g., United States v. Salazar, supra, 


*In addition to the decisions of this circuit, see also United 
States v. Wixom, Dkt. No. 75-1718, slip op. at 5 (8th Cir., Jan. 
22, 1976); United States v. Miller, 520 F.2d 1208, 1211 (9th Cir. 
1975); United States v. Anderson, 509 F.2d 312, 322-%5 (D.C 
Cir. 1974), cert. denied, 420 U.S. 991 (1975); United States v 
James, supra. 


24 


485 F.2d at 1278; United States v. Knohl, 8379 F.2d 427, 
439 (2d Cir.), cert. denied, 389 U.S. 973 (1967). Here 
no demonstratable showing of even the slightest preju- 
dice to the defendants can be made. 


First, counsel for both defendants had adequate time 
after they first received notice of the June, 1975 trans- 
action to prepare to meet this evidence and nothing 
concrete has been advanced to indicate their inability to 
do so. Although counsel now suggests that had more 
time been available to them, they would have furtkor 
investigated the June transaction and interviewed people 
like Robinson and, perhaps, Miller’s girlfriend Diane, 
never once, either prior to or during trial, did counsel 
for these defendants indicate to either the District Court 
or the prosecutor a desire to speak with either of these 
individuals, both of whom were available. Cf. United 
States v. Miranda, supra. Second, at least as to Ricks, 
the proof, independent of the June, 1975 transaction, 
was so overwhelming, that, except for counsel’s con- 
tinued use of the phrase “highly prejudicial” (see, e.g., 
Tr. 41, 152), no prejudice, much less substantial preju- 
dice, arising from proof of the June, 1975 cocaine sale, 
has been or could be shown. Finally, as to Figuero», 
counsel has correctly observed that the Government’s case 
hinged in large part upon the credibility of Mrs. Durr. 
While counsel now suggests that had more time been 
available for preparation, Mrs. Durr’s credibility could 
have been further placed in issue, it is apparent, from 
even a cursory reading of the trial record (Tr. 196-244), 
that she was subjected to substantial cross-examination, 
both with regard to the June, 1975 sale and the other 
transaction. Such ample and adequate cross-examination 
of Durr, when coupled +1 Figueroa’s flat denials of 
participation, fairly presented the principal issue in this 
ease to the jury. Cf. /’nited States v. Salazar, supra. 
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POIN™ Il 


The Government's Introductior of Durr’s Prior 
Consistent Statement was Entirely Proper. 


Figueroa, in apparent disregard of both Rule 801 (d) 
(1) (B) of the Federal Rules of Evidence and the ante- 
cedent case law of this circuit, argues that the admis- 
sion into evidence, through the testimony of Special 
Agent Michael Levine, of certain prior consistent state- 
ments made by Jewelean Durr on the night of her arrest 
constituted reversible error. Apart from the failure of 
defense counsel to properly object to the admission of 
this evidence or to seek a limiting instruction, which 
would alone require affirmance by this Court, defendant 
contention is without merit. 


At trial, Spc al Agent Levine testified with regard 
to the prior statements of Mrs. Durr as follows: 


“ asked Miss Durr if she knew who the third 
individual ~“as that was arrested with her and 
Herbert R ..:s. She said that was Willie. 


I asked her where the cocaine we had seized 
in the hotel room came from, and she said that 
it came from Willie. 


I asked her if she had any other transactions 
where Willie was involved, and she said that she 
had taken part in a prior narcotic transaction, 
wherein Herbert Ricks had received cocaine from 
Willie. 


One that she could remember occurred when 
she delivered cocaine to an individual named John 
Miller at a Westchester hotel or motel” (Tr. 
252-53). 


This testimony wes offered by the Government only after 
Mrs. Durr had been cross-examined in detail concerning 
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(1) the written statement which she gave ‘> a different 
agent of the Drug Enforcement Administration follow- 
ing her discussions with Mr. Levine on the night of her 
arrest (GX 2504), which made little mention of Figu.roa 
(Tr. 208, 211, 231-33), (2) her cooperation with the Gov- 
ernment in this matter and the discussions had between 
herself and the Assistant United States Attorney (Tr. 
224-28), and (3) the nature of her agreement with the 
Government and her hopes for favorable consideratiun 
as the result of her trial testimony (Tr. 228). In sum, 
on cross-examinatien, defense counsel attempted to color 
Mrs. Durr’s trial testimony, especially as to Figueroa, as 
a series of »ecent falsifications designed to obtain favor- 
able treatment from the Government. In such circum- 
stances, the introduction of Durr’s prior statement to 
Agent Levine was entirely proper. 


Rule 891(d)(1)(B) provides that “[a] statement is 
not hearsay if... [t]he declarant testifies at the trial 

. and is subject to cross-examination concerning the 
statement and the statement is... consisteu” with his 
testimony and is offered to rebut an .. »: ss or * plied 
charge against him of rerent fabrication or improper 
influence or motive...” (emphasis added).* The testi- 
mony given by Agent Levine squarely fits within the 
scope of this Rul. because “{e!vidence which counteracts 
a suggestion that the witness changed his story in re- 


*The Advisory Committee speaks of Rule 801(d)(1)(B) in 
the following ters: 

“P<-= consistent statements traditionally have been 
admissible to rebut charges of recent fabrication or im- 
proper influence »r motive but not as substantive evidence. 
Under the rule they are substantive evidence. The prior 
statement is consistent with the testimony given on the 
stera, and if the opposite party wishes to open the door 
for its admission in evidence, no sound reason is apparent 
why it should not be received generally.” 
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sponse to some threat or scheme or bribe [or promise] 
by showing that his story was the same prior to the 
external pressure is highly relevant in shedding light on 
the witness’ credibility.” 4 Weinstein & M. Berger, 
Weinstein’s Evidence * 801 d)\1}(B){01] at 801-100 
(1975). 


In determining whether the proffered consistent state- 
ment rebuts the express or implied charge of recent 
fabrication or improper influence or motive, one must 
“look io previous case law.’ 4 J. Weinstein & M. Berger, 
supra. In this circuit, the mere implication by defense 
counsel that a witness may have a motive to fabricate 
is sufficient to permit introduction of a prior consistext 
Statement ~vhich antedates the motive. United States v. 
Zito. 467 +.2d 1401 (2d Cir. 1972). In Zito, as in the 
instant case, ‘the defense ai least suggested to the jury 
that [the prosecution’s principal witness] hoped for 
clemency for himself and that his trial testimony was 
a fabrication, as a reward for which he hoped to go 
unwhipped of justice.” Jd. at 1404. See also United 
States v. Dorfman, 470 F.2d 246, 248 (2d Cir, 1972 
cert. denied, 411 U.S. 923 (1973); United St»/ > Lip- 
ton, 467 F.2d 1161, 1168 (2d Cir. 1972), ce’. denied, 
410 U.S. 927 (1973); United States v. DeLa?’ stte, 434 
F.2d 289 (2d Cir. 1970), cert. denied, 401 J.S. 921 
(1971) ;* United States v. DiLorenzo, 429 F.2d 216 


*In the context of the instant case, one decision of this 
Court stands so firmly in support of allowing the Levine testimony 
into evidence that it deserves special note. United States v. 
DeLaMotte, supra. In DeLaMotte, a kidnapping and Dyer Act 
case, “(t}he only evidence implicating appellant was that of 
Jackson who appeared as a witness for the government after 
having been convicted in a jury trial of the same crimes and 
sentenced to {at least 25 years in jail!.” 484 F.2d at 291. There, 
it was appellant’s contention “that it was prejudicial error to 
permit Agent Conley of the F.B.I. to testify as to the statement 

[Footnote continued on following page] 
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(2d Cir. 1970), cert. denied, 402 U.S. 950 (1971): United 
States v. Grunewald, 233 F.2d 556, 566 (2d Cir. i256), 
rcv’d on other grounds, 353 U.S. 391 (1957): DiCarlo 
v. United States, 6 F.2d 364, 366 (2d Cir.), cert. denied, 
268 U.S. 706 (1925). Moreover, not only does the trial 
court have broad discretion in determining whether or 
not the defense has implied a motive for fabricated 
or contrived trial testimony, United States v. Zito, supra, 
467 F.2d at 1404, br* the jury must be given every 
opportunity to consider prior consistent statements when- 
ever it is “reasonably possible” that the prior consistent 
stateme. was made before the motive to fabricate or 
contrive arose. See DiCarlo v. United States, supra; 
United States v. Grunewald, supra; United States v. 
DiLorenzo, supra.* Applying these standards to the 
facts at bar, it is readily apparent that Durr’s prior 
consistent statement, presented to the jury through 
Levine’s testimony, was properiy admitted into evidence. 


given him by Jackson shortly after his arrest ... .” Jd. at 293. 
The trial court allowed this statement into evidence on the theory 
that once Jackson’s motives ‘+o obtain bail pending appeal and 
reduction of sentence) had t.en called into question on cross- 
examination, the Government was permitted to rehabilitate him 
by showing Jackson's prior consistent statements preceded the 
time that his alleged motives for falsification arose. Jd. This 
Court affirmed the district court’s admission of Agent Conk y’s 
testimony as to the prior consistent statements by Jacksor and, 
in so doing, rejected the Bruton arguments made by Figueroa 
(Br. of Figueroa at 18) out of hand: “nothing . . . prevented 
appellant’s counsel from cross-examining Jackson on these points, 
so this claim has no basis.” Jd. at 293-94. 

*In this regard, it is well established that if there are 
severa] motives for falsifying ascribed to a witness, and it is 
reasonably possible for the jury to find that a proifered prior 
consistent statement antedated at least one of these motives, the 
Court should not exclude the statement. United States v. Grune- 
wald, supra; United States v. Fayette, 388 F.2d 728, 736 (2d 
Cir. 1968). 
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Figueroa further contends, however, that even if 
properly admissible as a prior consistent statement, it 
was error for the district court not to instruct the jury 
as to the limited purpose for which it was allowed, i.e., 
to bolster the testimony of Durr. As the Advisory Com- 
mittee Note points out, “under the rule [prior con- 
sistent statements] are substentive evidence. The prior 
statement is consistent with the testimony given on the 
stand, and, if the opposite party wishes to open the door 
for its admission into evidence, no sound reason is appar- 
ent why it should not be received generally” (emphasis 
added). All that Rule 801/d)(1)(B) requires is that 
the declarant testify at trial and be subject to cross- 
examination, as Mrs. Durr here was, both prior to and 
after (Tr. 380-83)~Levine testified with respect to her 
prior statement. See United States v. Blitz, Dkt. No. 
75-1237, slip op. 2761, 2794 (2d Cir., Mar. 25, 1976). 


While the foregoing, Rule 801(d)(1)(B), is some- 
what inconsistent with the prior law of this Circuit with 
regard to the need for limiting instructions in circum- 
stances such as those at bar, see United States v. Zee- 
handclaar, 498 F.2d 352, 357 (2d Cir. 1974); United 
States v. Lipton, supra, United States v. DiLorenzo, 
supra, the defendant’s present claim nonetheless lacks 
merit. Figueroa neither objected to the admission of 
this consistent statement testimony nor requested a limit- 
ing instruction from the District Court. In such circum- 
stances, the following passage from United States v. 
Lipton, supra, wherein the Court approved of a decision 
by the District Court which permitted an IRS agent 
(Ruggiero) to testify to a prior consistent statement 
made by another Government witness (Williams), ap- 
plies with equal force to this case: 


“At the outset, we note that Lipton did not object 
at trial to the admission of Ruggiero’s testimony 
as hearsay, indeed, he conceded that it was ad- 
missible as a prior consistent statement by Wil- 
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liams. It is true that Lipton’s trial counsel did 
interpose a general objection to the admission of 
Ruggiero’s conversation with Williams, which ob- 
jection was promptly overruled; but of course this 
was insufficient to preserve for appeal the present- 
ly asserted hearsay claim. Moreover, Lipton did 
not request the instructions which he now claims 
should have been given; nor did he object to the 
judge’s charge of the subject. Under these cir- 
cumstances, the short answer to Lipton’s claim 
is that he is precluded from raising it for the 
first time on appeal, since it was not plain error. 
United States v. Indiviglio, 352 F.2d 276, 279-80 
(2d Cir. 1965) (en banc), cert. denied, 383 U.S. 
907 (1966), and many other cases to the same 
effect.” 467 at 1157-68. 


POINT Ill 


The Trial Court Did Not Improperly Restrict Ricks’ 
Right of Cross-Examination. 


Ricks “ontenus that the rulings of the trial court “un- 
reasonably an. improperly restricted counse! in his at- 
tempt to cross-examine the government’s main wit- 
nesses,” thereby resulting “in a deprivation of due 
process” (Br. of Ricks at 15). Specifically, counsel points 
to three instances where “improper” restraints were im- 
posed: (1) the cross-examination ‘ Miller about the 
specifics of a criminal complaint pending against him; 
(2) the cross-examination of Durr as to matters already 
gone over by counsel for Figueroa; and (3) the cross- 
examination of Durr with regard te certain 3500 ex- 
hibits and related matters. Recognizing that the “extent 
of crosr-examination of a witness is normally resolved by 
the trial judge in the reasoned exercise of his discretion,” 
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United States v. Finkelstein, Dki. No. 75-1154, siip op. 
862 (2d Cir., Dec. 1, 1975'; see United States v. Green, 
523 F.2d 229, 237 ‘2d Cir. 19751; United States v. 
Pacelli, 521 F.2d 135, 137 ‘(2d Cir. 1975), cert. denied, 
44 U.S.L.W. 3471 ‘Feb. 24, 1976:; United States v. 
Turcotte, 515 F.2d 145, 151 ‘2d Cir. 1975); United 
States v. Jenkins, 510 F.2d 495, 500 ‘2d Cir. 1975), we 
turn to examine each of the errors alleged by the de- 
fendant. 


The first claim of error concerns the tri’] judge’s 
refusal to permit Ricks’ counsel to inquire of Miller con- 
cerning the specifics of a pending narcotics conspiracy 
complaint which had been filed against him in the South- 
ern District of New York ‘GX 3502, A. 54-57). This 
document was furnished to defense counsel prior to the 
start of the trial, and, during the crggss-examination of 
Miller, counsel for Ricks stated his intent “to go into and 
cross-examine as to every allegation in that document 
(GX 3502)” ‘Tr. 100). After learning from the Govern- 
ment the circumstances giving rise to this charge (Tr. 
101), Judge Carter ruled that he was “not going to 
allow you {counsel for Ricks] to go into detail on that. 
You can ask him what charges are pending against him 
and get his answer, but you are not going into that” 
(Tr. 102). 


The trial judge’s ruling was entirely correct because, 
as this Court has recently stated: 


“While there is uthority permitting examination 
into the ‘nature’ uf the crime . . . the scholarly 
treatises on which those cases rest indicate that 
by ‘nature’ is meant only the generic type of crim- 
inal behavior and not [its] part. ar details. 
[Citation Omitted] The generic type of criminal 
behavior having been elicited, the trial judge’s 
restriction of further cross-examination ... was 
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not an abuse of discretion.” United States v. 
Finkelstein, supra.* 


See also United States v. Tomaiolo, 249 F.2d 683, 687 
(2d Cir. 1957); 2 C. Wright, supra, ¢ 416 at 193 (1969 
and Supp. 1975), and other cases there cited. 


Ricks next complains that “the court improperly and 
severely limited counsel’s right to properly cross-examine 
Miss Durr” (Br. of Ricks at 14), by indicating to coun- 
sel at the outset of his cross-examination “that I am not 
going to allow you to go over ground that Mr. Gi 
[counsel for Figueroa) has gone over. You may, if ym 
want to, explore further in the area, but you are nv 
going over the same ground” (Tr. 229). This ruling 
by the trial judge was proper and is in accord both with 
the applicable precedent and sound judgment. See Fed. 
R. Evid. 403, 611; United States v. Pacelli, 491 F.2d 
1108, 1120 (2d Cir.), cert. denied, 419 U.S. &25-(1974); 
United States v. DeMarco, 488 F.2d 828, 831 n.8 (2d Cir. 
1973); United States v. Wesson, 478 F.2d 1180, 1182 
(7th Cir. 1973); cf. Dar v. Alaska, 415 U.S. 308, 316 
(1974). 


The last challenge advanced by Ricks is directed 
toward limitations allegedly placed by the trial court on 
his examination of Durr with regard to her plea minutes 
(GX 3508), her statement to the Drug Enforcement Ad- 
ministration at the time of her arrest (GX 3504), and 
her affidavit in support of a motion to suppress that state- 
ment (GX 3507). As the trial record reveals ‘Tr. 231- 
39), these restrictions, if there were any at all, arose, 
not from what Ricks portrays as “the court religiously 
protecting the witness from the perfectly proper *ttack” 


* Both the generic nature of the charge against Miller and 
ether matters relating to this charge were amply placed before 
the jury during trial (See Tr. 83, 94-95, 121, 124-25) 
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(Br. of Ricks at 14), but rather from counsel’s failure 
to comply with such fundamental evidentiary principals 
as laying a proper foundation for the use of prior incon- 
sistent statements, pinpointing the alleged inconsistency 
by chowing the statement to the witness, establishing a 
basis for his questions before proceeding, and the like, 
to which points the Goverrment’s objections were made 
and sustained.* As this Court has said, “{a)n improper 


* The impropriety of the questions asked of Durr by trial 
counsel for Ricks is amply demonstrated by setting out the 
following typical colloquy: 

“Q. Miss Durr, I show you a statement previously 
marked as Exhibit [3504]... . 

Q. I ask you to read to the Court this paragraph aloud 
and clear. 

Mr. Kaplan: Objection, your Honor. 

The Court: The objection is sustained She does 
not have to read anything. You ask her to read it and 
ask her a question about it. 

Mr. Katz: All right. 

Q. Will you read this paragraph— 

The Court: To yourself. 

Mr. Kaplan: What paragraph is Mr. Katz referring to’ 

Mr. Katz: I am referring to the paragraph—it starts 
off 

The Court: Keep your voice down, Mr. Katz. 

Mr. Katz: “We then arrived at the Skyline Motor Inn” 

Mr. Kaplan: That's sufficient 

The Court: Have you sufficiently read it? 

The Witness: Yes. 

Q. Have you digested it? Will you tell the Court what 

anything in that paragraph is untrue? 

The Court: Without an objection, that question is- 

Mr. Katz: All right. 

The Court: Withdrawn. 

Q. By the way, is this paragr.ph true’ Did you 
initial it, and is it true? A. No 

Q. Now will you tell the Court in what respect that 
paragraph is untrue? 

The Court: I don’t see any point to that. If your 
purpose is to show that it is inconsistent with something 
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she has indicated here, then focus a question and bring 
it out. 

Q. Have you testified here to the fact that Herbie 
took— 

The Court: Well, no just ask her a question about it 

Q. Does this paragraph read to the effect that Herbie 
took two plastics bags frem his pants? Yes or no, 
Miss Durr? A. No. 

Q. That is not a true statement, is it? A. No 

Q. Did you ever make that statement again after you 
signed that statement? A. No. 

Q. I show you your plea, marked 3508, and I ask you 
to read page 8, this plea being taken before Judge Carter 
on November 19th. 


Mr Page &, line 3 to line 6, your Honor 

Q 1 ask you, Miss. Durr, have you had sffi 
cient « .e \w feed and digest the statement? 

Mr. Katz Wul the Court now allow me to have her 
read the sta ? 

The Court No, I am not going to allow you to have 
her read the statement because it is very clear to me 
that there is nothing in -aat statement that inconsistent 
with Miss Wurr's testimony here 

Mr. Katz “our Honor, I make the following offer 
of 

The Court The point is that I have now ruled and 
please do not argue with me She does not have to 
answer that question There is no inconsistency Now, 
you have your exception and move on, please 

Q. Is it true that you continuously lied about whether 
or not you carried that into the room in your handbag? 
A. No 

Q. You have never said that Herbie had it in hi 
pants, is that what you want us to belie :? A. On what 
occasion? 

Q. Miss Durr, you have made so many atatement!s 
that I can’t help you on that score 

The Court: Mr. Katz— 

Mr. Katz: Yes 

The Court: You are not testifying, you know. If you 
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Mr. Katz: Your Hionor, I have an offer of proof. 
The Court: Sustained, sustained. 


Q. Do you remember signing a paper on the 30th day 
of October, 1975 for Mr. Michelman? 

Who is Mr. Michelman? 

A. My attorney. 

Q. I show you 3507. Will you please read it and 
examine it? 

The Court: Let me see that, please. 

(Handed). 

The Court: I think I have— 

Mr. Katz: May we have that marked in evidence. 
please? 

The Court: I think I have already sustained an objec- 
tion to that, and I gather there will be an objection since 
it is merely a continuation of the question I have ruled 
out of order. 

Mr. Kaplan: That's correct. 

The Court: The objection is sustained, Mr. Katz and 
do not persist. 

Mr. Kat: Your Honor, may I understand this-- 

The Court: The objection is sustained. 

Mr. Katz: You are not going to let me used a sworn 
affidavit before this Court?” (Tr. 231-39 

As these passages clearly show, counsel never once asked 
a proper question, indeed, proceeding to the point where counsel 
himself began to testify. Counsel’s shotgun attack, his attempts 
*o have the witness read matters not in evidence to the jury, his 
failure to exhaust Mrs. Durr’s memory before thrusting docu- 
ments upon her, his propounding of double-pronged questions 
and his attempts to offer entire documents, rather than single 
inconsistencies, into evidence all coutributed to the self-imposed 
failure of his cross-examination. While the trial court did erro- 
neously fail to recognize certain inconsistencies between Durr’s 
direct testimony and certain 3500 exhibits, this errur is obviated 
by counsel's failure to attempt to correct the record. as well as 
by Judge Carter’s statement to the jury that certain inconsis- 
tencies had been shown (Tr. 236). Thus, the following words 
of Eighth Circuit in Skogen v. Dow Chemical Co supra, 375 F.2d 
692, 704 (8th Cir. 1967), are wholly apt: 

“In their brief, plaintiffs have pointed to many _ indi- 
vidual instances in which they believe their cross-examination 
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question is not made proper by virtue of being asked on 
cross-examination”. United States v. Torres, 503 F.2d 
1120, 1125 (2d Cir. 1974). See also Skogen v. Dou 
Chemical Co., 375 F.2d 692, 704 (Sth Cir. 1967). 


In addition, Durr was otherwise subjected to full 
and thorough cross-examination in which her veracity 
and the motives for her testimony were clearly put in 
issue. Thus, as this Court stated in United States v. 
Turcotte, supra, 515 F.2d at 151: “If the jury is other- 
wise in possession of sufficient information concernir: 
the witness’ possible motives for testifying falsely 
favor of the government, there is no abuse of di. » 
tion if a judge restricts the cross-examination of a govern- 
ment witness.” Cf. United States v. Coughlin, 514 F.2d 
904, 908 (2d Cir. 1975). 


Moreover, with regard to a ne or all of the fore- 


going points raised by Ricks, while the Government recog- 
nizes that the right of cross-i ination “is implicit in 
the constitutional right of frontation,” Chambers Vv. 
Mississippi, 410 U.S. 284, 295 (1973), once the over- 
whelming nature of the proof submitted against Ricks 


is analyzed, it can only be concluded that, if any error 
arose from the trial judge's rulings, it was harmless 
beyond a reasonable doubt. See Fed. R. Crim. P. 52(a); 


Scheneble v. Florida, 405 U.S. 427 (1972!; Harrington 


of witnesses aS improperiy limited by the Court. With 
out going in burdensome detail, we have examined the 
questions, the context in which they were asked, and the 
applicable objections, and we concluded that there was no 
abuse of the trial court's broad discretion. Plaintiffs were 
net deprived of their right of cross-examination The 
questions asked were often argumentative, misleading, or 
assumed facts not in evidence. Such questions are, indeed, 
objectionable. and the trial court was entirely proper in 


sustaining the obje ns.” 
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Vv. California, 395 U.S. 250 (1969); United States: v. 
Duhart, 511 F.2d 7, 9-10 (6th Cir. 1975) ; United States 
v. Sidman, 470 F.2d 1158, 1165 (9th Cir. 1972), cert. 
denied, 409 U.S. 1127 (1973). 


CONCLUSION 


The judgments of conviction should be affirmed. 
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